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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

HAI NES, Judge: Respondent determ ned a deficiency in
petitioner’s Federal incone tax for 1996 of $3,548 as well as
additions to tax under section 6651(a)(1l) of $887 and section

6654 of $189.1

1 Unl ess otherwi se indicated, all section references are to
(continued. . .)
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The issues for decision are: (1) Wether petitioner
recei ved $15,800 of unreported incone in 1996 as respondent
determ ned; and (2) whether petitioner is liable for additions to
tax under sections 6651(a)(1l) and 6654.

FI NDI NGS OF FACT

Petitioner resided in La Habra, California, when she filed
t he petition.

Petitioner failed to file a Federal incone tax return and
failed to pay Federal incone taxes for the 1996 tax year. On the
basis of third-party information, on April 28, 2004, respondent
i ssued a notice of deficiency to petitioner for the 1996 tax year
setting forth unreported non-enpl oyee i ncone of $15, 800.

Petitioner tinely filed a petition with the Court on July
29, 2004, disputing that she received unreported nonenpl oyee
incone in 1996. Trial was held on this matter on March 17, 2005.
Al t hough petitioner did not appear, her counsel did.

Petitioner’s counsel did not introduce w tnesses nor provide
docunent ary evidence to support petitioner’s position. However,
petitioner’s counsel did cross-exam ne respondent’s sole w tness.

During trial, respondent called one w tness, Pam Wng, a tax
conpliance officer enployed by respondent. M. Wng' s testinony

was based sol ely upon her nenory of review ng petitioner’s

Y(...continued)
the I nternal Revenue Code, as anended. Anounts are rounded to
t he nearest doll ar.
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I nternal Revenue Service admnistrative file, but the
admnistrative file was not introduced into evidence.

According to the version of events presented by respondent
at trial, Ms. Wng had no involvenent in or know edge of this
case outside of reviewing petitioner’s admnistrative file for
the purpose of testifying. On the basis of this review, M. Wng
testified respondent began investigating petitioner when Heath &
Associ ates reported it paid petitioner non-enpl oyee conpensation
of $15,800 in 1996 and no corresponding return was filed by
petitioner in 1996. To determ ne whether petitioner filed a
return under another nane, respondent sent petitioner an initial
contact letter, to which petitioner failed to respond.

Ms. Wong further testified respondent prepared a substitute
for return and sent a 30-day letter and a no-response report to
petitioner, to which she did not respond. Next, respondent
i ssued a statutory notice of deficiency for tax year 1996 to
petitioner based upon the conpensation paid to her by Heath &
Associ at es.

During cross-exam nation as well as direct, Ms. Wng's
responses appeared evasive. It was also readily apparent she was
unfam liar with the case and unprepared to provide any insight
out si de of what she could recall fromreading the file.

Furt hernore, respondent did not provide docunentary evi dence

to support Ms. Wng's testinony or to show conpensati on was paid
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to petitioner by Heath & Associates. At one point during cross-
exam nation, Ms. Wing admtted she had no docunentary evidence to
support her statenents.

Finally, respondent informed the court he was unable to
obtain the third-party records from Heath & Associ ates because
t he conpany had ceased to exist. Thus, any evidence concerning
nmoneys paid by Heath & Associates to petitioner was based solely
upon the notice of deficiency and the nenory and credibility of
Ms. Wng.

OPI NI ON

Petitioner asserts she is not |iable for the deficiency and
the additions to tax respondent determ ned because: (1)
Respondent failed to neet the burden of producing evidence that
petitioner earned unreported income of $15,800 in 1996; (2)
respondent failed to neet the burden of producing evidence that
petitioner is liable for additions to tax.

The Court of Appeals for the Ninth Crcuit has determ ned
that in order for the presunption of correctness to attach to the
deficiency determ nation in unreported i ncone cases, the
Comm ssi oner must establish “sone evidentiary foundation”
connecting the taxpayer wth the inconme-producing activity,

Wei nerskirch v. Conmm ssioner, 596 F.2d 358, 361-362 (9th G

1979), revg. 67 T.C. 672 (1977), or denonstrate the taxpayer

recei ved unreported i ncome, Edwards v. Conm ssioner, 680 F.2d
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1268, 1270 (9th Gr. 1982); Malfatti v. Conm ssioner, T.C Meno.

2005-19. A deficiency determ nation which is not supported by
sonme evidentiary foundation is arbitrary and erroneous.

Wei nerskirch v. Conmi ssioner, supra at 362. Under such

ci rcunst ances, the Conm ssioner has the burden of com ng forward
with evidence to establish the existence and anount of any

deficiency. Jackson v. Comm ssioner, 73 T.C 394, 401 (1979).

Respondent incorrectly relies upon Hardy v. Conmm ssioner,

181 F. 3d 1002 (9th Gr. 1999), affg. T.C. Meno. 1997-97, for the

proposition that a revenue agent’s testinony, based upon a review
of a taxpayer’s admnistrative file, and a copy of the taxpayer’s
notice of deficiency, identifying the third-party payor, satisfy

t he needed evidentiary foundation denonstrating that the taxpayer
recei ved unreported incone.

In Hardy v. Conmi ssioner, supra at 1005, the Court of

Appeals for the Ninth Grcuit found the Conm ssioner was relieved
fromproducing third-party incone statenents to prove a
taxpayer’s recei pt of incone because the taxpayer stipulated the
Comm ssi oner received the statenents. Therefore, the evidentiary
foundation requirenment was satisfied when the Comm ssi oner

i ntroduced wor ksheets showi ng tax owed on the basis of third-
party informati on and bank statenents, in conbination with the
parties’ stipulating the Comm ssioner’s receipt of the

third-party information. |1d.
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Petitioner did not stipulate respondent’s receipt of
third-party information from Heath & Associates. In addition
the respondent was unable to provide any docunentary evi dence
fromHeath & Associ ates establishing that inconme, of any anount,
was paid to petitioner. CQutside of Ms. Wng’ s unconvi nci ng
testi nony, respondent presented no evi dence proving petitioner
recei ved any inconme in 1996.

Al t hough the Court of Appeals for the Ninth Grcuit has not
defined “sone evidentiary foundation”, this Court finds that the
notice of deficiency and the revenue agent’s testinony, based
upon review of the admnistrative file for the purpose of
testifying, wthout sinultaneously providing the admnistrative
file to the Court, is an insufficient foundation. Respondent
failed to provide adequate evidence |inking petitioner with the
recei pt of inconme fromHeath & Associates. Therefore, the Court
concl udes petitioner is not liable for a deficiency of $3,548 for
1996. On the basis of the foregoing, petitioner is not |iable
for additions to tax under sections 6651(a)(1l) and 6654.

The Court, in reaching its hol ding, has considered al
argunent s nmade and concl udes that any argunents not nentioned
above are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered for

petitioner.




